Creating a Durable Power of Attorney
for Finances and Healthcare
Presenter: Carrie M. Kovacevich, J.D.

The information and content provided in this webinar
does not constitute personalized legal advice. All
information and content is for general informational
purposes only and does not reflect all potentially
applicable law.
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Standard power of attorney
A document that grants authority to an
agent to act in the place of the principal
and ends when the principal becomes
incapacitated.

Durable power of attorney
A document that grants authority to an
agent to act in the place of the principal
and states that it continues in effect after
the principal becomes incapacitated.

Limited or Special Power of Attorney
Restricted by (examples)
• Authority Granted
§ sell property (house, car, business)
§ manage business transactions
§ manage rental property
• Time
§
§
§
§

specific dates (September 15, 2020 to November 30, 2020)
while out of the country
during treatment at a health care facility
while my child is living elsewhere (RCW 11.125.410)

RESEARCH POWER OF ATTORNEY
Powers of attorney are governed by state laws and case law.
RCW 11.125.070
§ State laws are “statutes”; enacted by the legislative
branch of government (Revised Code of Washington or
RCW)
§ Case law results from judicial decisions (Smith v. Jones)
§ The Uniform Power of Attorney Act (“UPAA”) was
effective on January 1, 2017. Search – RCW 11.125
§

RCW 11.125 refers to other state laws

RCW 11.125.050
Power of attorney—Requirements.
(1) A power of attorney must be signed and dated by the principal, and the
signature must be either acknowledged before a notary public or other individual
authorized by law to take acknowledgments, or attested by two or more competent
witnesses who are neither home care providers for the principal nor care providers at
an adult family home or long-term care facility in which the principal resides, and
who are unrelated to the principal or agent by blood, marriage, or state registered
domestic partnership, by subscribing their names to the power of attorney, while in
the presence of the principal and at the principal's direction or request.
(2) A power of attorney shall be considered signed in accordance with this section
if, in the case of a principal who is physically unable to sign his or her name, the
principal makes a mark in accordance with RCW 11.12.030, or in the case of a
principal who is physically unable to make a mark, the power of attorney is executed
in accordance with RCW 64.08.100.
(3) A signature on a power of attorney is presumed to be genuine if the principal
acknowledges the signature before a notary public or other individual authorized by
law to take acknowledgments.

QUESTION: IF I DON’T HAVE A DURABLE POWER OF ATTORNEY,
WHO MAKES HEALTHCARE DECISIONS IF I CANNOT?

RCW 7.70.065 – Informed Consent
Persons authorized to provide informed consent to health
care for a patient who is not competent to consent in order
of priority:
1. Appointed guardian
2. Agent under a durable power of attorney that includes
authority for health care decisions
3. Spouse or state registered domestic partner
4. Children who are at least 18
5. Parents
6. Adult brothers and sisters
7. Adult grandchildren of the patient who are familiar with
the patient

RCW 7.70.065 Continued
8. Adult nieces and nephews of the patient who are familiar
with the patient
9. Adult aunts and uncles of the patient who are familiar with
the patient; and
10.An adult
§ special care and concern for the patient
§ familiar with the patient's personal values
§ reasonably available to make health care decisions
§ not the patient’s physician, employee of a health care
facility where patient resides, someone who is paid to
provide care (among other restrictions)

WHY ISN’T RCW 7.70.065 ENOUGH?
What the statute does:
• Allows a health care provider to breach HIPAA (Health
Insurance Portability and Accountability Act) and give
information about the patient’s health to someone and
receive informed consent for procedures.
The statute does not:
• Grant authority to an agent as outlined in RCW 11.125 that
can be incorporated into a Durable Power of Attorney for
Healthcare Decisions.

Questions: If I am injured or become ill and can’t make decisions
for a period of time, who will:
• arrange transfer to the best hospital?
• remove my doctor/request second opinion?
• decide if I should have surgery?
• manage medication decisions?
• hire and manage home health care workers?
• select a care facility and monitor my care?
• assess my health insurance coverage?
• make end of life decisions (removal of life support, etc.)?
Answer: An agent under a durable power of attorney for health
care decisions.

QUESTION: IF I DON’T HAVE A DURABLE POWER OF ATTORNEY,
WHO MAKES FINANCIAL DECISIONS IF I CANNOT?

Can my spouse?
• Washington is a community property state
• Separate property (owned entirely by one spouse)
Can my state-registered domestic partner?
•

Property rights

Can my partner, girlfriend, or boyfriend?
Can my parents?
Can a sibling or friend?
Answer: In general, no (with some exceptions)

Solution: Guardianship
A family member, friend,
care facility, etc. may file
a petition with the Superior
Court to appoint a legal
guardian.

Guardianship v. Power of Attorney
§

§

§

§

Cost (Seattle/King County)
o

Guardianship – $7,000 - $15,000+

o

Power of Attorney – free to approximately $500

Control
o

Guardianship – controlled by judicial rulings

o

Power of Attorney – controlled by you (and statutes)

Time
o

Guardianship – two+ months

o

Power of Attorney – effective immediately or after
determining incapacity

Burden
o

Financial on family and friends

Who can be an Agent?
•

An individual
§ 18+, spouse, sibling, parent, friend, etc.

•

An entity (professional fiduciary)
§ Search:
fiduciary service provider
guardianship service provider
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Effective Date

Effective Date - Immediately
Question: Why would I want a POA to be effective immediately?
• Advanced age and/or declining health
• Surgery or other medical treatment
• High risk activity (mountain climbing, etc.)
• Traveling somewhere that is considered “dangerous”
• Traveling without consistent access to phone, internet,
mail service

Effective Date – Upon Incapacity - RCW 11.125.030(5)
"Incapacity" means inability of an individual to manage
property, business, personal, or health care affairs because
the individual:
(a) Has an impairment in the ability to receive and
evaluate information or make or communicate decisions even
with the use of technological assistance; or
(b) Is:
(i) An absentee,* as defined in chapter 11.80 RCW; or
(ii) Outside the United States and unable to return.
* An absentee is outside the county and his or her whereabouts is unknown and
cannot with reasonable diligence be ascertained.

Effective Date - Immediately
Question: What if I need help with some things, like paying
bills, but can still make decisions?
An Agent shall
•

act in accordance with the principal's reasonable
expectations to the extent actually known by the
agent and, otherwise, in the principal's best interest

•

act loyally for the principal's benefit

RCW 11.125.140(1) and (2)

Effective Date – On Incapacity
Question: Who decides when I am incapacitated?
You have a power of attorney:
• You identify someone to make that decision
• Most often: your treating physician
• Treating physician must sign a document stating that
you are disabled/incapacitated
• The document must be attached to the POA
You do not have a power of attorney:
• A judge determines whether you are incapacitated in
guardianship or mental health proceedings in Superior
Court.

Selection of Primary
and Alternate Agents;
Co-Agents

Selection of Primary and Alternate Agents; Co-Agents
Question: Who can be an agent for health care decisions?
None of the following persons may act as the agent for the
principal:
Any of the principal's physicians, the physicians' employees,
or the owners, administrators, or employees of the health
care facility or long-term care facility*
*Unless he or she is the spouse, state registered domestic partner, father

or mother, or adult child or brother or sister of the principal.

RCW 11.125.400(3)

Questions:
Why do I need an alternate agent?
•

death/unwillingness/unavailability/injury or illness

Can I have two or more people be my co-agents? Can they work
independently? What if they don’t agree?
Yes, but specifically authorize independent action in the POA;
otherwise, they must work jointly
Identify another individual in event of disagreements
When would I use a professional fiduciary?
Complex family dynamics
Complex estate
No other option

Questions:
Who should I pick as an agent?
•

Someone you trust (consider criminal activity,
drug/alcohol use – past and current)

•

Capable of assembling documents and information

•

Willing to meet deadlines

•

Able to consult with experts (physicians, nurses, CPA,
appraiser, financial adviser, attorney) and not be
intimidated

•

Able to make decisions, complete projects, and
monitor other people’s work

Questions:
I heard that I have to name my spouse as the Agent. True?
Does the same Agent have to make health care and financial
decisions?
Does the Agent have to live in my town?
What if I don’t know anyone who is capable of managing my
investments?

Question: My Dad is having problems with memory. Can
he sign a power of attorney for health care decisions or
financial decisions?
Short Answer: This can be complicated!
At the time of signing a power of attorney, the person must
understand the benefits, risks, and effect of signing the
document.

Agent Authority and Duties

Agent Authority
Standard v. Durable Power of Attorney
Remember: If you want your agent to act on your behalf when
you are incapacitated, your power of attorney must contain
these words:
“This power of attorney shall not be affected by disability of
the principal,” or
“This power of attorney shall become effective upon the
disability of the principal,” or similar words.
RCW 11.125.040

Agent Authority
The Power of Attorney document must state that it is a power of
attorney.
The UPAA details numerous grants of general authority.
If the power of attorney grants to an agent authority to “do all
acts that a principal could do” or contains words of similar
effect, the agent has the general authority described in
RCW 11.125.260 through RCW 11.125.410.
You can restrict the grant of authority.

Agent Authority
Examples of General Authority
• Demand and obtain relief or money or another thing of value.
• Sign documents; enter into contracts; rescind, cancel,
terminate, reform, restate, release, or modify a contract
• Initiate, participate in, submit to alternative dispute
resolution, intervene in litigation, and settle a claim existing
in favor of or against the principal. RCW 11.125.340
Note: A person's right to practice law pro se may not be
transferred to another person through a power of attorney.
State v. Hunt, 75 Wn.App. 795 (1994).

Examples of General Authority
• Engage, compensate, and discharge an attorney, accountant,
investment manager, expert witness, or other advisor
• Communicate with any representative or employee of a
government or governmental subdivision, agency, or
instrumentality, on behalf of the principal
• Access communications intended for, and communicate on behalf
of the principal, whether by mail, electronic transmission,
telephone, or other means; and
• Do any lawful act with respect to the subject and all property
related to the subject

Express Language Required for Certain Authority
Examples:
• Make health care decisions
• Alter estate plan
• Powers related to retirement benefits and/or annuities
• Gifts
• Create of change a beneficiary designation
• Delegate some of the authority granted
• Create, amend, or revoke a community property
agreement

• Powers related to retirement benefits and/or annuities
Unless the power of attorney otherwise provides, language in a
power of attorney granting general authority with respect to
retirement plans authorizes the agent to:
(a) Select the form and timing of payments under a retirement
plan and withdraw benefits from a plan;
(b) Make a rollover from one retirement plan to another;
(c) Establish a retirement plan in the principal's name;
(d) Make contributions to a retirement plan;
(e) Exercise investment powers available under a retirement plan;
and
(f) Borrow from, sell assets to, or purchase assets from a
retirement plan.

Agent Duties

Agent Duties
Per RCW 11.125.140:
•

An agent must “act in accordance with the principal's
reasonable expectations to the extent actually known by the
agent and, otherwise, in the principal's best interest”

•

Act in good faith (honesty)

•

Act within scope of authority granted

•

Act loyally for principal’s benefit

Agent Duties
Per RCW 11.125.140:
•

Do not create a conflict of interest that impairs agent's
ability to act impartially in the principal's best interest

•

Act with the care, competence, and diligence ordinarily
exercised by agents in similar circumstances

•

Keep a record of all receipts, disbursements, and
transactions made on behalf of the principal

Agent Duties
Per RCW 11.125.140:
•

Cooperate with a person that has authority to make health
care decisions for the principal to carry out the principal's
reasonable expectations to the extent actually known by the
agent and, otherwise, act in the principal's best interest

•

Attempt to preserve the principal's estate plan, to the
extent actually known by the agent, if preserving the plan is
consistent with the principal's best interest based on all
relevant factors ….

See statute for complete text

Signature/
Verification

Signature/Verification
By state law, your signature can be either acknowledged by a
notary public or attested by two or more witnesses.
RCW 11.125.050(1):
A power of attorney must be signed and dated by the principal,
and the signature must be either acknowledged before a notary
public or other individual authorized by law to take
acknowledgments, or attested by two or more competent
witnesses who are neither home care providers for the principal
nor care providers at an adult family home or long-term care
facility in which the principal resides, and who are unrelated to
the principal or agent by blood, marriage, or state registered
domestic partnership, by subscribing their names to the power of
attorney, while in the presence of the principal and at the
principal's direction or request.

Signature/Verification
Question: Which is better? Having my signature notarized or
witnessed?
RCW 11.125.050(3):
A signature on a power of attorney is presumed to be genuine if
the principal acknowledges the signature before a notary public
or other individual authorized by law to take acknowledgments.
Note: Although the statue allows for witnesses, most banks and
other entities prefer that your signature be notarized, and may
reject the power of attorney if your signature is only witnessed.

Signature/Verification
Question: My Mom wants me to be her Agent. Why can’t I
witness her signature? She trusts me.
Answer: The Uniform Power of Attorney Act (RCW 11.125)
requires either a notary or disinterested witnesses for execution
of a power of attorney to ensure that the principal is not
subject to undue influence or duress.

Alteration
Question: Can I make changes to my Power of Attorney by
crossing out something or handwriting in an edit?
Answer: No, alterations may invalidate the document, in whole
or in part. Revise the power of attorney properly (typewritten)
and then resign it before a notary to avoid confusion and/or
invalidation.

Termination/Revocation

Termination/Revocation
RCW 11.125.040
Power of attorney—Termination.
The authority conferred under a power of attorney created
prior to January 1, 2017, and also for a power of attorney
created on or after January 1, 2017, terminates upon the
incapacity of the principal unless the writing contains the
words "This power of attorney shall not be affected by
disability of the principal," or "This power of attorney shall
become effective upon the disability of the principal," or
similar words showing the intent of the principal that the
authority conferred shall be exercisable notwithstanding the
principal's incapacity.

Termination/Revocation
RCW 11.125.100
(1) A power of attorney terminates when:
(a) The principal dies;
(b) The principal becomes incapacitated, if the power of
attorney is not durable;
(c) The principal revokes the power of attorney;
(d) The power of attorney provides that it terminates;
(e) The purpose of the power of attorney is accomplished; or
(f) The principal revokes the agent's authority or the agent
dies, becomes incapacitated, or resigns, and the power of
attorney does not provide for another agent to act under the
power of attorney.

Termination/Revocation
(2) An agent's authority terminates when:
(a) The principal revokes the authority;
(b) The agent dies, becomes incapacitated, or resigns;
(c) An action is filed for the dissolution or annulment of the
agent's marriage to the principal or for their legal separation, or
an action is filed for dissolution or annulment of the agent's
state registered domestic partnership with the principal or for
their legal separation, unless the power of attorney otherwise
provides; or
(d) The power of attorney terminates.

Termination/Revocation
Question: How do I revoke a power of attorney?
• Complete a Notice of Revocation; date and sign it before a
notary public
• Provide the Notice to your Agent
• Provide a copy of the Notice of Revocation to your medical
providers, bank(s), financial manager, utility providers, and
other places that might have the old power of attorney
document

Modification of Power of Attorney
Question: Can I just cross out and put in someone else’s
name as my agent on the power of attorney document?
• Making handwritten edits can invalidate the Power of
Attorney
• It is better to revise the original document, resign, and
have your signature properly notarized

KEY POINTS
See RCW 11.125.260 – 11.125.410 for specific descriptions
of the scope of the agent’s authority.
Your POA can modify the general authority referenced.
RCW 11.125.250
Your POA must identify specific language for some authority.
The person executing the POA (“Principal”) must sign before
either a Notary Public or two witnesses. RCW 11.125.050(1)
A POA validly executed in Washington is valid in any other
state. A POA validly executed in another state is also valid in
Washington. RCW 11.125.060(3)

KEY POINTS
A photocopy or electronically transmitted copy of an original POA
has the same effect as the original (with some exceptions). See
RCW 11.125.060(4)
Unless the POA states otherwise, Agent is entitled to
reimbursement of expenses and to reasonable compensation.
RCW 11.125.120
A person (or entity) who refuses to accept a notarized POA in
violation of RCW 11.125.200, is subject to liability for
attorney’s fees and costs incurred to enforce the POA.
Select your Agents carefully
Consult with an attorney to clarify authority and other issues
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Confidential
Customizable
Cost Management

QUESTIONS?

Thank you!
Carrie M. Kovacevich

